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North Topsail Beach
Board of Adjustment
Agenda
January 21, 2010, 6:30 P.M.

l. Call to Order, Announcements and Petitions
A. Swear in new member: Richard Peters
II.  Adoption of Agenda
lll.  Approval of Minutes, July 16, 2009
IV. Public Comment
V. Request for recusal by Hunter Broadwell, attorney for Thomas E. & Terry L. Leonard
VI.  Public Hearing: Appeal # A-09-01
VIl.  Adjournment

Notice to citizens who wish to speak: As a courtesy to others, a citizen speaking on an agenda item or making a
petition is normally limited to three minutes. Persons who are organizing a group presentation and who wish to
speak beyond the three minute limit are requested to make prior arrangements through the Zoning
Administrator's Office by calling 328-1349. If you wish to address the Board this evening, please go to the front
right corner of the conference room and sign up with the Recording Secretary. The Board may also change the
order in which agenda items are presented.

Attorneys: If you are representing a person with an interest in a quasi-judicial proceeding on this agenda and
believe you may wish to cross examine a witness, please identify yourself as such to the Recording Secretary. For
the sake of maintaining an accurate public record all speakers must be prepared to speak into an amplified
microphone and must provide their name to the Secretary.

2008 Loggerhead Court Phone (910) 328-1349
North Topsail Beach, NC 28460 ntbnc.org Toll Free: (800) 687-7092
Fax (910) 328-4508




NORTH TOPSAIL BEACH
BOARD OF ADJUSTMENT
(AS APPROVED BY THE BOARD OF ALDERMEN ON JANUARY 7, 2010)

MEMBER POSITION TERM EXP

Gary Miller Chairman May 2011
4452 Island Drive

North Topsail Beach, NC 28460

(h) 328-4737

beachjeanne@webtv.net

Paula K. Rowland Vice Chair May 2010
127 S. Permuda Wynd

NTB NC 28460

(h) 328-7127

GARPKR@charter.net

Debra Swantek Regular May 2012
3772 Island Dr

NTB NC 28460

(h) 328-0393

topsailbeachdeb@aol.com

Marcia Hamilton Regular May 2010
6311 15th Ave

NTB NC 28460

(910) 358-1298

Kmhamilton-1@charter.net

Jim Milligan Regular May 2012
3720 Island Dr/PO Box 2476

Surf City, NC 28445

(h) 328-2617 (f) 328-4128

Jmilligan2617 @charter.net

Gary Rowland Alternate
127 S. Permuda Wynd

NTB NC 28460

(h) 328-7127

GARPKR@charter.net

Richard Peters

601 New River Inlet Rd.

North Topsail Beach, NC 28460
(910) 328-2488

email: Rpeters2000@msn.com

Vacant Alternate

Vacant Alternate


http://sn124w.snt124.mail.live.com/mail/EditMessageLight.aspx?MailTo=%22Gary%20Miller%22%20%3cbeachjeanne%40webtv.net%3e&n=604829389�
mailto:GARPKR@charter.net�
mailto:topsailbeachdeb@aol.com�
mailto:Kmhamilton-1@charter.net�
mailto:GARPKR@charter.net�
mailto:Rpeters2000@msn.com?subject=Message%20from%20North%20Topsail%20Beach%20Web%20Site�

TOWN OF NORTH TOPSAIL BEACH
BOARD OF ADJUSTMENT
MINUTES
JULY 16, 2009
6:30 P.M.

PRESENT: Gary Miller-Chairman, Paula Rowland-Vice Chairman, Debra Swantek, Jim Milligan,
Marcia Hamilton, Gary Rowland-Alternate

Lara Burleson-Town Manager, Brian Edes-Town Attorney, Deborah Hill-Planning and Zoning
Administrator, Terrie Woodle-Secretary

Call to Order, Announcements and Petitions

Mr. Miller called the Board of Adjustment meeting to order at 6:30 p.m. in the

North Topsail Beach meeting room.

Adoption of Agenda

Mrs. Hamilton made a motion to adopt the agenda. Mr. Milligan seconded the

motion, motion passed unanimously.

Approval of Minutes, June 18, 2009

Mrs. Hamilton made a motion to approve the minutes. Mrs. Swantek seconded

the motion, motion passed unanimously.

Public Forum

Mrs. Rowland made a motion to open the Public Forum. Mr. Milligan seconded
the motion, motion passed unanimously. No one from the Public came forward to
speak. Mrs. Rowland made a motion to close the Public Forum. Mrs. Swantek
seconded the motion, motion passed unanimously.

Public Hearing to consider variance request by Judy Hooks, Case # V-09-02

Ms. Hill presented the following report:



Judy Y. Hooks is requesting a variance (EXHIBIT 1) from Section 7-129 (Dimensional
requirements) of the North Topsail Beach, NC Town Code to permit placement of a
single family home as indicated on boundary survey for Judy Y. Hooks (EXHIBIT 2) on
the lot identified as Tax Map Parcel 805-43 located at 2394 Island Drive. The
property is zoned R-10 and does not meet the minimum required size of 10,000
square feet, as it is 4,909 square feet.

The lot was created prior to the Town’s incorporation as part of the Winterhaven
Subdivision Section 7 and further described as WINHVN 7 B13A LC,D and recorded in
Map Book 07 Page 069 and revised in Map Book 10 Page 46. The current owners
purchased the property 06/13/2000 as recorded in Deed Book 1633 Page 820 and
recorded as Map Book 10 Page 46.

Both ONWASA and Utilities, Inc. are available to serve the subject property.

This Public Hearing was advertised in the Jacksonville Daily News on Sunday, May
31, 2009 and again on Sunday, June 7, 2009. As of July 16, 2009, staff has not
received any citizen comment or input.

The proposed use of the property is consistent with NTB Town Code Chapter 7
Planning & Zoning. Single family dwellings are permitted in R-10 in accordance with
Section 7-128 (Permitted and conditional uses).

The proposed use is consistent with current land use and development patterns of
surrounding property (1996 North Topsail Beach Land Use Plan Land Classification
Map p. llI-6, which classifies the property as “URBAN TRANSITION.”).

All uses must meet the following minimum setback requirements for R-10: front (20
feet); side (8 feet); rear (10 feet).

EXHIBITS: 1. Variance application.
2. Boundary survey for Judy Y. Hooks, and a copy of
map book 10 p. 46 and a copy of map 7 p.69.

ATTACHMENTS: 1. Proposed ORDER GRANTING VARIANCE #V-09-02.

Staff recommends that the Zoning Board of Adjustments confirm the proposed
Conclusions and Findings of Fact in the Order Granting Variance (attachment 1) and
approve the variance request by Judy Y. Hooks.

Ms. Hill requested that the staff report and site plans be entered into the record.

Mr. Miller asked if any of the Board members had any questions for Staff. Mrs.
Rowland asked Ms. Hill what the correct size of the property is. Ms. Hill stated it is



4,909 sq. ft as indicated on the boundary survey for Judy Hooks. She stated there
may have been a misprint in the application. Mrs. Rowland stated that it looks like it
was originally platted as a larger lot, how did the lot split. Ms. Hill stated in the
original 1982 zoning map from Onslow County it indicates the individual lots not put
together; the purpose was for NCDOT’s increase in the right of way width.

Attorney Edes asked if any one would like to cross examine Ms. Hill. No one came
forward.

TESTIMONY FROM APPLICANT: Mr. Holmes came forward to speak. He thanked the
Board for letting them come before them tonight. He stated they just want to
build a house on this lot they bought in 2000. He stated that they asked for a
variance over 2 years ago on another piece of property for Ms. Hooks mother. He
stated that variance expired after six months. He was going to use a septic system
then but decided to wait until they could get a sewer tap which they have now. This
lot is zoned R-10 and there is no way physically they can meet any R-10
requirements as far as the square footage. R-10 states the lots have to be 10,000 sq.
ft. He stated the whole Winter Haven Subdivision lots are around 5,000 sq. ft. the
majority of them are zoned R-10, there are a few that are spot zoned R-5. He stated
anyone in the Subdivision can not legally build unless they get a Variance. The other
requirement they can not meet is the lot width again that is something they have no
control over. He stated outside of that the house they want to build can meet every
other requirement.

Mr. Holmes handed out pictures of the neighborhood to the Board of Adjustment
members as Exhibit A, he stated the house they want to build will be appropriate
and fit in the neighborhood. He asked the Board of Adjustment members to please
grant the Variance so they can build their home. He stated they are not renters or
investors they just want a home to call theirs.

Mrs. Rowland asked Mr. Holmes if they own any of the lots that are connected to
this one. Mr. Holmes stated the lots connected belong to other family members.
Mr. Holmes stated that Ms. Hooks owns the lot next to it but it has a house on it.

Mrs. Rowland made a motion to close the Public Hearing. Mrs. Hamilton seconded
the motion, motion passed unanimously.

Mrs. Swantek asked Ms. Hill if they will meet the setbacks of R-5 or R-10. Ms. Hill
stated they will meet the setbacks for R-10. Mr. Miller stated that Single Family
Dwelling is permitted in R-10 so they will not be getting any special treatments.
Mrs. Swantek asked how long have these lots been R-10. Ms. Hill stated since 1982.

Mr. Milligan stated there are six criteria they have to meet to get the Variance and
he thinks they did a perfect job on that. At the previous meeting everyone agreed



that this is the right thing to do. As a result, the Variance is in harmony with the
purpose and intent of the Ordinance and preserves its spirit. Granting of the
Variance secures the Public safety and welfare and does substantial justice and that
is what the Board of Adjustment is here for.

Mr. Miller stated the motion should be either to approve the order by granting the
Variance or to deny the variance request stating the reasons why.

Mrs. Swantek made a motion to grant the Variance Case # V-09-02 based on the
findings of fact of the six criteria. Mrs. Hamilton seconded the motion.

Mr. Miller stated there are conditions for the Variance. Expiration of Order: Unless
otherwise specified, this order of the Board granting this Variance shall expire if the
applicant does not obtain a building permit or certificate of occupancy for such use
within six months from the date of the decision. Setbacks: Mr. Miller stated they
meet all of the setbacks. Effect on other Ordinances or Regulations: No variances
other than those specifically set out in this permit are implied or to be construed.
Motion passed unanimously.

VI. Board of Adjustment and Staff Discussion

There was no discussion.

VII. Adjournment

Mr. Milligan made a motion to adjourn. Mrs. Hamilton seconded the motion,

motion passed unanimously.

The Board of Adjustment adjourned at 7:10 p.m. July 16, 2009.

Date:

Gary Miller- Chairman
Date:

Terrie Woodle- Secretary



MEETING DATE:

ITEM NUMBER:

ISSUE:

Town of North Topsail Beach
Board of Adjustment

Agenda ltem

December 17, 2009
VL.

Public Hearing: Appeal # A-09-01

An appeal of the Notice of Violation dated August 14, 2009 by
Hunter Broadwell, attorney for Thomas E. & Terry L. Leonard, 218
Coastal Drive, NTB NC

FACTORS RELEVANT TO THE DETERMINATION OF AN ADMINISTRATIVE APPEAL:

CHRONOLOGY:

Appeals may be taken to the board of adjustment by any person,
firm, or corporation aggrieved, or by an officer, department, or
board of the town affected by any decision of an administrative
official charged with the enforcement or interpretation of this
ordinance thought to be in error. Such appeals shall be filed with
the board of adjustment by notice specifying the grounds for
appeal. Appeal shall be filed within ninety (90) days from the date
of the action being appealed. The officer from whom the appeal is
taken shall forthwith transmit to the board of adjustment all
papers constituting the record upon which the action appealed
from was taken together with any additional written reports or
documents as he deems pertinent. The board of adjustment may,
after a public hearing, so long as such action is in conformity with
the terms of this ordinance, reverse or affirm, wholly or in part, or
may modify any order, requirement, decision, or determination as
ought to be made, and to that end shall have the powers of the
administrative official from whom the appeal is taken.

1. A Location Survey by Richard C. Muni dated July 22, 2005,
indicates that the front stairway of 218 Coastal Drive projects
approximately seventeen (17) feet into the front yard.

2. Onluly 28, 2005, a “conditional” certificate of occupancy for
the single family dwelling at 218 Coastal Drive (Tax Parcel ID
778C-108) was issued to Mr. and Mrs. Leonard, allowing 120
days to correct the stairs.



10.

A variance application from NTB Town Code Sec. 7-142 was
submitted by Terry Leonard on April 19, 2006 (Exhibit B).

The Board of Adjustment denied the variance request on
October 19, 2006.

A Notice of Violation was issued on August 14, 2009, for the
stairway projecting more than four (4) feet into the front
setback (Exhibit A).

The application for an administrative appeal was filed on
November 11, 2009, pursuant to NTB Town Code Sec. 7-75, by
Hunter Broadwell, the attorney for Thomas E. and Terry Lee
Leonard (Attachment 1).

A Notice of the Public Hearing for the appeal #A-09-01 was
sent via email on December 17, 2009.

A Notice of the Public Hearing for the appeal #A-09-01 was
mailed to the property owners on December 23, 2009.

. A Notice of the Public Hearing for the appeal #A-09-01 was

published in the Jacksonville Daily News on January 3, 2010,
and repeated on January 10, 2010.

The Notice to the property owners was returned marked
"unclaimed, unable to forward" on January 14, 2010.

UNDISPUTED FINDING OF FACTS:

SUMMARY:

1.

2.

3.
4,

The applicant is an attorney representing Thomas E. and Terry
Lee Leonard, and written documentation of that authorization
has been received (Exhibit C).

The property is located within the Town of North Topsail
Beach, is developed with a single family dwelling and is
subject to North Topsail Beach Town Code Chapter 7 Planning
and Zoning.

The property is zoned R-10 Residential District.

A Notice of Violation was issued on August 14, 2009, by Deb
Hill, Zoning Administrator to Thomas E. and Terry Lee Leonard
for violation of NTB Town Code Sec. 7-142, as the front
stairway projects more than four (4) feet into the front
setback.

A Location Survey by Richard C. Muni dated March 8, 2004
(revised 07 22 2005) indicates that the front stairway of 218
Coastal Drive projects approximately seventeen (17) feet into the
front yard.



ACTION REQUESTED:

Deb Hill, Zoning Administrator issued a Notice of Violation to
Thomas and Terry Leonard for a violation of the front stairway
projecting more than four (4) feet into the front setback.

The applicant claims that:

- the Leonard's detrimental reliance upon approvals and
authorizations furnished by the NTB Inspections Department
operate to establish a zoning vesting right in opposition to and
to the exclusion of the administrative determination.

- Action upon the administrative determination should be
barred pursuant to the equitable doctrine of estoppel, based
upon approvals and authorizations furnished by the NTB
Inspections Department.

- The administrative determination is properly stayed pending a
rehearing of the Leonard's Application for Variance, such
hearing warranted by a substantial change in the facts,
evidence and conditions in such case as reflected by the
general insufficiency of the record therein.

In accordance with their attorney's contention set forth in
subparagraph 3, the Leonard's demand a rehearing of their
Variance Application.

The Board shall deny the application for rehearing if, from the
record, it finds that there has been no substantial change in facts,
evidence, or conditions. If the Board finds that a change has
occurred, it shall thereupon treat the request in the same manner
as any other application.

If you feel the Administrative Appeal has merit and the Zoning
Compliance Officer’s Notice of Violation was issued in error:

Motion to overturn the decision of the Zoning Administrator: After
conducting a duly advertised public hearing and reviewing the
application, testimony, and evidence and the general purpose of
the North Topsail Beach Town Code, we find the administrative
officer erred in the application or interpretation of the terms of the



ATTACHMENTS:

North Topsail Beach Town Code or related policies because of the
following:

FACTS: [insert facts found]

CONCLUSION: Based on the application, testimony and evidence,
the general purposes of the North Topsail Beach Town Code, and
the above findings, the Board concludes that the decision of the
Town official was incorrect, and the decision was issued in error
and further concludes that front staircase on this parcel shall
comply with all requirements of Chapter 7 in the North Topsail
Beach Town Code.

If you feel the Zoning Compliance Officer’s Notice of Violation
was issued correctly:

Motion to uphold the determination of the Zoning Administrator:
After conducting a duly advertised public hearing and reviewing
the application, testimony and evidence and the general purposes
of the North Topsail Beach Town Code, we find the following:

FACTS: [insert facts found]

CONCLUSION: Based on the application, testimony and evidence,
the general purposes of the North Topsail Beach Town Code, and
the above findings, the Board concludes that the decision of the
Zoning Administrator was correct, and the decision of the Zoning
Administrator is upheld.

1. Appeal of August 14, 2009, NOTICE OF VIOLATION: Leonard, Tom
and Terry (218 Coastal Dr. NTB NC) with exhibits.
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